5/3/2021 3:50 PM

Marilyn Burgess - District Clerk Harris County
Envelope No. 53059244

By: Brianna Denmon

Filed: 5/3/2021 3:50 PM

CAUSE NO. 2019-33415

ABEL AND NANCY VERA, et al.
Plaintiffs,

VS.
FIGURE FOUR PARTNERS, LTD., PSWA, INC.,

and REBEL CONTRACTORS, INC.
Defendants.
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IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

234t JUDICIAL DISTRICT

CONSOLIDATED WITH

CAUSE NO. 2019-34366

JEFFREY ATWOOQOD, et al.
Plaintiffs,

VS.
FIGURE FOUR PARTNERS, LTD., PSWA, INC., and

REBEL CONTRACTORS, INC.
Defendants.
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IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

11% JUDICIAL DISTRICT

CONSOLIDATED WITH

CAUSE NO. 2019-36139

JENNIFER BECKER, et al.
Plaintiffs,

VS.
FIGURE FOUR PARTNERS, LTD., PSWA, INC.,

and REBEL CONTRACTORS, INC.
Defendants.
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IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

164t JUDICIAL DISTRICT

PLAINTIFFES' NINTH AMENDED PETITION AND CERTIFICATE OF MERIT

TO THE HONORABLE JUDGE OF SAID COURT:

COME NOW, ABEL and NANCY VERA,

JEFFREY and KATHY ADAMS,

RONNIE BALDON, KURT BASLER and MARCUS TICER, LEWEY and DONNA



BECKHAM, PAUL and CHRIS BENNETT, DAVID and NORMA BURCIAGA, JAMES
CASEY, CODY and MELISSA CLARK, FRANCISCO COLON and KIMBERLY
RAHBANI, WENDY CURTS, SONYA DAVIS, LAWRENCE DEFURIA and PAMELA
POTTER, BRIAN and JENNIFER DERBY, SYLVIE DESCOURS, CECILIA DIAZ,
STEVEN and RACHEL DUERRINGER, ANTHONY and JENNIFER DUNCAN, JOHN
and MARILYN EASTON, JOHNATHAN and BLANCA EVANS, THOMAS and ASHLEY
FLAHERTY, MICHAEL and JAN FRAZIER, ROGELIO GARCIA and YESENIA
GONZALEZ, JOHN GIBBS, TRAVIS GRAMS, GREG and KELLY GUY, BRADLEY
HALES, JAMES and NATALIE HUMPHREY, NILDA HYNES, DONAVON and TRACI
KRAHN, ADAM and JENNIFER LAURIE, RICHARD and KATHLEEN LAURIE,
CARLOS and AMANDA LEIJA, TODD and KERRILEE MALMGREN, GARY and KAY
MASSON, JOSHUA MCCOLLUM, MARTE MCDOWELL, BILLY MCKEE and PAULA
BRIDGES, RICHARD and CINDY MCMAHON, RICHARD MOYER, RYAN and
CYNDIL MURPHY, KEVIN VAN NGUYEN, MARY BROOKE NICOTRA, DARYL
PALMER, MONTE PENCE, JIM and JOSEPHINE PEREZ, SUSAN PETROSKI,
DARREN PORTER and DEBBIE WILLIAMSON, JOHN and REBECCA PURSELL,
DEAN and PETRA RINGEISEN, AARON and ERIKA RIOS, NATHAN and MERRIE
RODRIGUEZ, ANDREW and MINERVA ROMO, TIM SHEEHY and MARTHA
GOMEZ, GARY and ASHLEY STANIZESKI, STEPHANIE and CHRISTOPHER TINER,
WILLIAM and ANNE TRAPANI, WILLIAM and CHERYL TRIMBUR, SUSAN
VALDES, DANA and CHRISTINE VARISCO, LUIS ALEJANDRO CANTU VAZQUEZ
and ANA ROCIO ALVAREZ ELIZONDO, JEFFREY ATWOOD and SHARON

POWERS-ATWOOD, DIMITRY BEZSMERTNY, JAMES BOLDEN, MICHAEL



BURKE, JAMES and DEBORAH BURNETT, PHYLLIS CARVAJAL and DAVID
MILSOP, WESLEY and MARY ALICE COX, KARL and MARIA DUPREE, VICKI
DYKES, LARISSA FEHRENBACHER-POWELL and RODNEY POWELL, JENNIFER
FERNANDEZ and BRYAN KIMBRO, SHERRI FORSCHLER and JOHN WRIGHT, JIM
GATLING, DARIN and JENNIFER GILMORE, WILLIAM and CYNTHIA GOEBEL,
ELIZABETH GUIDE, KIMBERLY and RICHARD HAGGERTY, JACOB HARGRAVE,
BRYAN and BRITTANY HENRY, GREGORY HOLLIDAY, RYAN and AMY HORTON,
LES HURST, ANDREA LYNN JARDINICO and MICHAEL KLASNO, KEVIN and
MICHELLE KINKEAD, KENNETH RAY KORANDA, MARTHA KORANDA, and
DENISE KORANDA, WILEY and LINDA LANTZ, GARY and PAULA MCMINN,
RONALD RAYMAN, JOHN and MARY REIDY, JEFFREY and STEPHANIE ROMIG,
MICHAEL and LORI SCOTT, PATRICK and DEBORAH TERRELL, JOHN-RUSSELL
THORNBURG, ALICE THROCKMORTON, DANIEL and MARIA WARING, SUSAN
and ROBERT WEBB, SHAREL WEBBER, REGINA WHEATLEY and ABDULA MILES,
DAVID WHITE and ISABEL PEREZ-WHITE, RHONDA WHITESELL, LEONARD
WIGGINS, JR., DAVID and CATHERINE YOUNG, JENNIFER BECKER and WALTER
STEWART, WILLIAM BUTLER, HUGO and LORRAINE CHAMBON, SCOTT and
CRYSTAL CRAWFORD, THOMAS CURCIO and NICOLE KASPEK-CURCIO,
JESSICA and BEATRIZ DAVENPORT, MABEL FLOYD, MICHAEL and DANNA
GENCO, JAMES HEMPEL, NGOC HUONG THI LE, PETER and LAURIE
JEDRZYNSKI, AMY and JASON LOWERY, JESSICA MENCHACA, JOSEPH and
CHARLOTTE NICKNISH, PETER and MARTA RICHARDSON, JAMES ROACH and

SANDRA BEASLEY f/k/a SANDRA ROACH, JEFFREY ROBINSON, RYAN



RODRIGUEZ, BARBARA SMITH, DONALD, ELEANOR, and DANIEL TAYLOR,
LINDA and TERRY TRAYLOR, BRIAN and SHARON VOORHES, DEBORAH
YOCHAM, RUTH MALINS, DR. RICHARD AND CAROLYN CLARK ROBIN,
MATTHEW and BRIDGETTE SCARAMUZZI and SHEILA SCARAMUZZI, ALYSON
and RANDAL STEVENS, MICHAEL and KATHERINE JORDAN, CARL and WENDA
MUELLER, JOSEPH NOZEMACK, IAN ROBINSON, TONYA TRISTAN and AARON
FULLER, JULIE GREEN, WILLIAM RITTER, PETER PAUL and MERCEDES
BILNOSKI, EDWARD and JAN THERRIEN, SHAH JAHAN, SALVADOR and
MICHELLE SANCHEZ, LEAH and JOSEPH GYURE, JACK and SHARON DOVER,
JAMES and JENNIFER GOODE, THERESA HARPER, NANCY SCARLETT, PETER
and DANIELLE VERZAL, CHRISTOPHER and JAMIE FREY, CHRISTINA DE
VILLAR, MARK and CALI WOOD, VICKI JOHNSON, SUNG CHUL YOON and YONG
SUN ESCOBEDO, CALVIN and LISA CANUP, BEN and AMANDA THOMAS,
MICHAEL and MICHELLE ANTASH, KEITH BYRD, IRA, LEAH, and MELISSA
DEAN, GWENDOLYN JEANNINE JONES, DAVID and PAMELA OTT, KEELY PIERCE
and BRIAN MCKENDREE, ANDREW and KIMBER POTTER, SHARON and JAMES
SCOTT, DANIEL WILLIAMS, WALTER and KATHY JO MATTHEWS, JULIE
SHEARER, FELIX ESCOTO, SONIA OSBORNE and KATHRYN CHAPMAN, KEN and
DAWN KOETTER, FAIRY EFFECTS II, INC., DAVID KENT, 111 and JONELL KENT,
HEATHER SUGGITT, MANISH and ALISHA PATEL, JAMES DANIEL ATKINSON and
DANNA ATKINSON, BRENDAN and MIRANDA ARNOLD, DALE and JULIE LONG,
TIMOTHY and CYNTHIA MOBLO, FRANCIS CARR, SR. and EILEEN CARR,

DARRELL GREGORY, REYNALDO ECHAVARRIA and IRMA VILLANEDA, ROGER



REYNOLDS and PAULA MAHAR, ROBERTA FRANK, MANDY DANLEY, GREGORY
and MARY ANNE ALBRITTON, LISBETH and ROBERT BARBARA, CHRISTOPHER
and ROXANNE BERRIESFORD, JOHN and LINDA BOGERT, WALTER and ROSA
BOLTON, ERICA and CHRISTOPHER BOWMAN, JESSICA BRONCY, STEVEN and
ROSALIE BRYANT, CHRIS and REBECCA CARROLL, VICTOR and JOSEFINA
CARVAJAL, APRIL COBB, RICKY and EDYTHE COGDILL, ANN CONKLIN,
CORNELIUS CONNELLY, JR. and CATHERINE CONNELLY, JENNIFER COOK, LEE
and LAUREN COOK, JEREMY and DENISE COWAN, JAY and PERLA
D’ABBRACCIO, SCOTT and LORA DICKERSON, MARC and DELIA EMMS, JOHN
FAULK individually and on behalf of KEN & SUE TRUST, BOBBY and SHERYL
FORBES, MARK and ROBIN GAINOUS, MARY GANDY, SUSAN GARRETT,
ANGELINA and GARY LYNN GARRISON, RAYMOND and CATRINA GILES, CAROL
GOLDEN, PATRICK and ASHLEY GONZALES, GUSTAVO GONZALEZ, PAUL and
CAMILLE GRAZDA, JENNIFER GUEST, JOHN and BERNADETTE HAGAN, BILLY
HARRIS, JR. and ALLYSSA HARRIS, CHARLYE HEBERT, JAMES and CONNIE
HELM, DAVID HENDERSON and FRANCES GASSIOTT, THELENNA KIMBERLY
HERNANDEZ, KATHLEEN HOLLOWAY, BENNY and JANTIKA HONORAT, ADA
HURTADO, CONRAD JONES, JASON JUBERT, ANTONY and PRINCY JUSTIN,
WALTER KANE, ALLAN KELLOGG, JOHNNY and KIMBERLEY KENDRICK,
DAVID and TRACI KENEIPP, JASON KNOUSE, RICKY and KELLY KOSECKI,
DEVIN and JESSICA MAESTAS, KENNETH MATTHEWS IIl and ARWEN
MATTHEWS, JUNE MCCLURG, DWIGHT and HILDA MEYER, PETER and SUSAN

MITCHELL, BOBBY and JOY MOCK, MELANIE NELSON, ANNAREE PANZER,



CORY PEEK, ANGEL and WILFREDO PENATE, BLAKE PENNINGTON and KRISTIN
BATTIN, RUBEN and THEADORA PRUNEDA, MELANIE RIGGS, BETHANY ROACH,
EDWARD ROBERTS, DAVID and KRYSTAL ROTBERG, MICHAEL and LISA RYAN,
KELLY SACHS, ERIN SCHAUGAARD, JEFFREY and BRENDA SHERWOOD, JEFF
and CANDI SMITH, PAUL and CHRISTIE SONNIER, SHARON SPEARS, DIANNE
STAFFORD, MICHAEL and HELEN TALIANCHICH, CAROLYN TARLOFF, MYRNA
TINNELL, WILLIAM and MARILYN TODD, individually and on behalf of the WILLIAM
& MARILYN REVOCABLE LIVING TRUST, JASON and WENDY VAN LOO, MISAEL
and KATHERINE VERA, FRANCISCO ANTONIO VILLANUEVA and ARJONA
GUILLERMINA CASTILLO LOPEZ (inadvertently misnomered in Plaintiffs’ Eighth
Amended Petition), DANIEL and KIMBERLY WATKINS, RICHARD WILLETTS,
LAURA TREVINO, LEO and GLENDA WILLIAMS, TIMOTHY and MARLA
WORTMAN, DONNA WYNNE, DAVID and MONA BROUSSARD, GREGORY and
DEBRA LYNN BROWN, MISAEL ESCOBAR and ROSA FLORES, PAUL GARCIA,
BRANDON and JENNIFER HOWARD, ROGER and CAROLYN HOWARD, BEVERLY
HUGHES, JOHN and SANDRA HULON, ALAN and ASHLEY JOST, SCOTT KLEIN and
CHERYL YOUNG-KLEIN, SEAN and HEATHER KREY, PATRICK MCHUGH,
DONALD and AMBER NEILSSIEN, TOM PAVLICEK, VICTORIA ROSELLA, PAUL
ROUGEAU, PATRICK and SHANNON SCOTT, PATRICK and LEESA SHANAHAN,
LESTER WAGUESPACK, JR., ELM GROVE VILLAGE COMMUNITY ASSOCIATION,
JOSEPH CATE, PATRICK and BETTY LINDSAY, CARLYN BARBIER, WING
“HERMAN” CHAN, SUN CHO, and CHRISTINE CHIANG, WILLIAM and CATHRYN

COSCHIGANO, RHONDA ELLIS, ENGELCO HOLDINGS TEXAS LLC, CHRISTIAN



and LYNDSI JORDAN, HEATHER and CHRISTOPHER LOVE, RICHARD COLBY,
CRAIG and SONIA MULLENIX, DAVID PEACHER, JAMES PROPP, COLE ROSS
TRUITT, JR., JIMMIE and ANGELICA WELCH, SUIXING ZHANG, KEITH and
KATHERINE DANZ, GREGORY and PATRICIA KINCADE, PAMELA PRATS and PK
AND SON PROPERTY, LLC, PAUL and ROSE VILLAGOMEZ, ULRIKE THOMPSON,
GREGORIO MORENO, JR. and CHARTRECE MORENO, DANIEL and MARIBEL
MOSQUEDA (collectively referred to as “Plaintiffs™), and file this Petition complaining of
FIGURE FOUR PARTNERS, LTD., PSWA, INC.,, REBEL CONTRACTORS, INC.,
DOUBLE OAK CONSTRUCTION, INC., TEXASITE LLC, LJA ENGINEERING, INC.,
PERRY HOMES, LLC, and CONCOURSE DEVELOPMENT LLC, (collectively referred to
as “Defendants”), and for cause of action would respectfully show the following:

DISCOVERY LEVEL DESIGNATION

1. Plaintiffs intend to conduct discovery in accordance with Rule 190.4 of the Texas Rules of
Civil Procedure, also known as "Level 3" Discovery Control Plan, and as such, requests a
discovery control plan be entered herein. Plaintiffs affirmatively plead that this suit is not governed
by the expedited-actions process in Rule 169 of the Texas Rules of Civil Procedure.

2. In accordance with the Texas Rules of Civil Procedure 47, Plaintiffs allege that this is a
claim for only monetary relief in a sum over $1,000,000.00, and a demand for judgment for all
other relief to which Plaintiffs may show themselves to be entitled, including but not limited to
damages of any kind, penalties, costs, expenses, pre-judgment interest, and attorney fees. Plaintiffs
would show that The Rules of Civil Procedure require Plaintiffs to set forth such demand or claim
but that Plaintiffs represent that the Jury and/or Trier of Fact are charged with such final

determination and Plaintiffs do not seek to represent or assert that the Rules of Civil Procedure do



not require Plaintiffs to honor in any way take away or impugn the obligations, duties and/or
considerations of the Jury or Trier of Fact.
PARTIES

3. This Ninth Amended Petition is being made to include the spouses of Plaintiffs named in
Plaintiffs” Eighth Amended Petition as well as include three additional households. The following
Plaintiffs/households are resident of Kingwood, Harris County, Texas:

1. Abel and Nancy Vera

2. Jeffrey and Kathy Adams

3. Ronnie Baldon

4. Kurt Basler and Marcus Ticer

5. Lewey and Donna Beckham

6. Paul and Chris Bennett

7. David and Norma Burciaga

8. James Casey

9. Cody and Melissa Clark

10. Francisco Colon and Kimberly Rahbani

11. Wendy Curts

12. Sonya Davis

13. Lawrence DeFuria and Pamela Potter

14. Brian and Jennifer Derby

15. Sylvie Descours

16. Cecilia Diaz

17. Steven and Rachel Duerringer



18.

19.

20.

21.

22.

23.

24,

25.

26.

217.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

Anthony and Jennifer Duncan
John and Marilyn Easton
Johnathan and Blanca Evans
Thomas and Ashley Flaherty

Michael and Jan Frazier

Rogelio Garcia and Yesenia Gonzalez

John Gibbs

Travis Grams

Greg and Kelly Guy

Bradley Hales

James and Natalie Humphrey
Nilda Hynes

Donavon and Traci Krahn
Adam and Jennifer Laurie
Richard and Kathleen Laurie
Carlos and Amanda Leija
Todd and Kerrilee Malmgren
Gary and Kay Masson
Joshua McCollum

Marte McDowell

Billy McKee and Paula Bridges
Richard and Cindy McMahon

Richard Moyer



41.

42.

43.

44,

45,

46.

47.

48.

49,

50.

o1,

52.

53.

54,

55.

56.

S7.

58.

59.

60.

61.

62.

63.

Ryan and Cyndil Murphy

Kevin Van Nguyen

Mary Brooke Nicotra

Daryl Palmer

Monte Pence

Jim and Josephine Perez

Susan Petroski

Darren Porter and Debbie Williamson
John and Rebecca Pursell

Dean and Petra Ringeisen
Aaron and Erika Rios

Nathan and Merrie Rodriguez
Andrew and Minerva Romo
Tim Sheehy and Martha Gomez
Gary and Ashley Stanizeski
Stephanie and Christopher Tiner
William and Anne Trapani
William and Cheryl Trimbur
Susan Valdes

Dana and Christine Varisco

Luis Alejandro Cantu Vazquez and Ana Rocio Alvarez Elizondo

Jeffrey Atwood and Sharon Powers-Atwood

Dimitry Bezsmertny

10



64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

76.

77.

78.

79.

80.

81.

82.

83.

84.

85.

86.

James Bolden

Michael Burke

James and Deborah Burnett

Phyllis Carvajal and David Milsop
Wesley and Mary Alice Cox

Karl and Maria Dupree

Vicki Dykes

Larissa Fehrenbacher-Powell and Rodney Powell
Jennifer Fernandez and Bryan Kimbro
Sherri Forschler and John Wright

Jim Gatling

Darin and Jennifer Gilmore

William and Cynthia Goebel
Elizabeth Guide

Kimberly and Richard Haggerty,
Jacob Hargrave

Bryan and Brittany Henry

Gregory Holliday

Ryan and Amy Horton

Les Hurst

Andrea Lynn Jardinico and Michael Klasno
Kevin and Michelle Kinkead

Kenneth, Martha, and Denise Koranda

11



87.

88.

89.

90.

91.

92.

93.

94.

95.

96.

97.

98.

99.

100.

101.

102.

103.

104.

105.

106.

107.

108.

109.

Wiley and Linda Lantz

Gary and Paula McMinn

Ronald Rayman

John and Mary Reidy

Jeffrey and Stephanie Romig

Michael and Lori Scott

Patrick and Deborah Terrell and John-Russell Thornburg
Alice Throckmorton

Daniel and Maria Waring

Susan and Robert Webb

Sharel Webber

Regina Wheatley and Abdula Miles
David White and Isabel Perez-White
Rhonda Whitesell

Leonard Wiggins, Jr.

David and Catherine Young
Jennifer Becker and Walter Stewart
William Butler,

Hugo and Lorraine Chambon

Scott and Crystal Crawford
Thomas Curcio and Nicole Kaspek-Curcio
Jessica and Beatriz Davenport

Mabel Floyd

12



110.

111.

112.

113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

123.

124.

125.

126.

127.

128.

129.

130.

131.

132.

Michael and Danna Genco

James Hempel

Ngoc Huong Thi Le

Peter and Laurie Jedrzynski

Amy and Jason Lowery

Jessica Menchaca

Joseph and Charlotte Nicknish

Peter and Marta Richardson

James Roach and Sandra Beasley f/k/a Sandra Roach
Jeffrey Robinson

Ryan Rodriguez

Barbara Smith

Donald, Eleanor, and Daniel Taylor
Linda and Terry Traylor

Brian and Sharon Voorhes

Deborah Yocham

Ruth Malins

Dr. Richard and Carolyn Clark Robin
Matthew and Bridgette Scaramuzzi and Sheila Scaramuzzi
Alyson and Randal Stevens

Michael and Katherine Jordan

Carl and Wenda Mueller

Joseph Nozemack

13



133. lan Robinson

134.  Tonya Tristan and Aaron Fuller
135.  Julie Green

136.  William Ritter

137.  Peter Paul and Mercedes Bilnoski
138.  Edward and Jan Therrien

139.  Shah Jahan

140.  Salvador and Michelle Sanchez
141. Leah and Joseph Gyure

142.  Jack and Sharon Dover

143.  James and Jennifer Goode

144.  Theresa Harper

145, Nancy Scarlett

146.  Peter and Danielle Verzal

147.  Christopher and Jamie Frey

148.  Christina De Villar

149.  Mark and Cali Wood and Vicki Johnson
150.  Sung Chul Yoon and Yong Sun Escobedo
151.  Calvin and Lisa Canup

152. Benand Amanda Thomas

153. Michael and Michelle Antash
154, Keith Byrd

155. Ira, Leah, and Melissa Dean

14



156.

157.

158.

159.

160.

161.

162.

163.

164.

165.

166.

167.

168.

169.

170.

171.

172.

173.

174.

175.

176.

177.

178.

Gwendolyn Jeannine Jones

David and Pamela Ott

Keely Pierce and Brian McKendree
Andrew and Kimber Potter

Sharon and James Scott and Daniel Williams
Walter and Kathy Jo Matthews

Julie Shearer

Felix Escoto

Sonia Osborne and Kathryn Chapman
Ken and Dawn Koetter

Fairy Effects 11, Inc.

David Kent, 111 and JoNell Kent

Heather Suggitt

Manish and Alisha Patel

James Daniel Atkinson and Danna Atkinson
Brendan and Miranda Arnold

Dale and Julie Long

Timothy and Cynthia Moblo

Francis Carr, Sr. and Eileen Carr

Darrell Gregory

Reynaldo Echavarria and Irma Villaneda
Roger Reynolds and Paula Mahar

Roberta Frank

15



179.

180.

181.

182.

183.

184.

185.

186.

187.

188.

189.

190.

191.

192.

193.

194.

195.

196.

197.

198.

199.

200.

201.

Mandy Danley

Gregory and Mary Anne Albritton
Lisbeth and Robert Barbara
Christopher and Roxanne Berriesford
John and Linda Bogert

Walter and Rosa Bolton

Erica and Christopher Bowman
Jessica Broncy

Steven and Rosalie Bryant

Chris and Rebecca Carroll

Victor and Josefina Carvajal

April Cobb

Ricky and Edythe Cogdill

Ann Conklin

Cornelius Connelly, Jr. and Catherine Connelly
Jennifer Cook

Lee and Lauren Cook,

Jeremy and Denise Cowan

Jay and Perla D’abbraccio

Scott and Lora Dickerson

Marc and Delia Emms

John Faulk, individually and on behalf of the Ken & Sue Trust

Bobby and Sheryl Forbes

16



202.

203.

204.

205.

206.

207.

208.

2009.

210.

211.

212.

213.

214,

215.

216.

217.

218.

219.

220.

221.

222.

223.

224,

Mark and Robin Gainous

Mary Gandy

Susan Garrett

Angelina and Gary Lynn Garrison
Raymond and Catrina Giles

Carol Golden

Patrick and Ashley Gonzales
Gustavo Gonzalez

Paul and Camille Grazda

Jennifer Guest

John and Bernadette Hagan

Billy Harris, Jr. and Allyssa Harris
Charlye Hebert

James and Connie Helm

David Henderson and Frances Gassiott
Thelenna Kimberly Hernandez
Kathleen Holloway

Benny and Jantika Honorat

Ada Hurtado

Conrad Jones

Jason Jubert

Antony and Princy Justin

Walter Kane

17



225.

226.

227.

228.

229.

230.

231.

232.

233.

234.

235.

236.

237.

238.

2309.

240.

241.

242.

243.

244,

245.

246.

247.

Allan Kellogg

Johnny and Kimberley Kendrick
David and Traci Keneipp

Jason Knouse

Ricky and Kelly Kosecki

Devin and Jessica Maestas
Kenneth Matthews 111 and Arwen Matthews
June McClurg

Dwight and Hilda Meyer

Peter and Susan Mitchell

Bobby and Joy Mock

Melanie Nelson

Annaree Panzer

Cory Peek

Angel and Wilfredo Penate
Blake Pennington and Kristin Battin
Ruben and Theadora Pruneda
Melanie Riggs

Bethany Roach

Edward Roberts

David and Krystal Rotberg
Michael and Lisa Ryan

Kelly Sachs

18



248.

249.

250.

251.

252.

253.

254,

255.

256.

257.

258.

259.

260.

261.

262.

263.

264.

265.

266.

267.

268.

269.

Erin Schaugaard

Jeffrey and Brenda Sherwood

Jeff and Candi Smith

Paul and Christie Sonnier

Sharon Spears

Dianne Stafford

Michael and Helen Talianchich
Carolyn Tarloff

Myrna Tinnell

William and Marilyn Todd, individually and on behalf of the William &
Marilyn Todd Revocable Living Trust
Jason and Wendy Van Loo

Misael and Katherine Vera

Francisco Antonio Villanueva Arjona and Guillermina Castillo Lopez
Daniel and Kimberly Watkins
Richard Willetts and Laura Trevino
Leo and Glenda Williams

Timothy and Marla Wortman

Donna Wynne

David and Mona Broussard

Gregory and Debra Lynn Brown
Misael Escobar and Rosa Flores

Paul Garcia

19



270.

271.

272.

273.

274.

275.

276.

2717.

278.

279.

280.

281.

282.

283.

284.

285.

286.

287.

288.

289.

290.

291.

292.

Brandon and Jennifer Howard
Roger and Carolyn Howard

Beverly Hughes

John and Sandra Hulon

Alan and Ashley Jost

Scott Klein and Cheryl Young-Klein
Sean and Heather Krey

Patrick McHugh,

Donald and Amber Neilssien

Tom Pavlicek

Victoria Rosella

Paul Rougeau

Patrick and Shannon Scott

Patrick and Leesa Shanahan

Lester Waguespack, Jr.

Elm Grove Village Community Association
Joseph Cate

Patrick and Betty Lindsay

Carlyn Barbier

Wing “Herman” Chan and Christine Chiang
Wing “Herman” Chan and Sun Cho
William and Cathryn Coschigano

Rhonda Ellis

20



293. Engelco Holdings Texas LLC

294.  Christian and Lyndsi Jordan

295. Heather and Christopher Love and Richard Colby

296.  Craig and Sonia Mullenix

297.  David Peacher

298. James Propp

299.  Cole Ross Truitt, Jr.

300.  Jimmie and Angelica Welch

301.  Suixing Zhang

302.  Keith and Katherine Danz

303.  Gregory and Patricia Kincade

304.  Pamela Prats and PK and Son Property, LLC

305.  Paul and Rose Villagomez

306. Ulrike Thompson

307.  Gregorio Moreno, Jr. and Chatrece Moreno

308. Daniel and Maribel Mosqueda
4, Defendant FIGURE FOUR PARTNERS, LTD. (“Figure Four™), is a Texas company
and may be served with process by and through its registered agent, PSWA, Inc. at 9000 Gulf
Freeway, Houston, Texas 77017.
5. Defendant, PSWA, INC. (“PSWA?”), is a Texas Corporation doing business in Harris
County, Texas and may be served with process by and through its registered agent, Michael C.
Brisch, at 9000 Gulf Freeway, 3 Floor, Houston, Texas 77017.

6. Defendant, REBEL CONTRACTORS, INC. (“Rebel”), is a Texas Corporation doing

21



business in Harris County, Texas and may be served with process by and through its registered
agent, George Lowry, at 17942 IH 45N, Willis, Texas 77378 or wherever he may be found.

7. Defendant, DOUBLE OAK CONSTRUCTION, INC. (“Double Oak™), is a Texas
corporation that does business in Texas and can be served by and through its registered agent,
Ralph C. Caviness, at 22731 FM 2920, Hockley, Texas 77447 or wherever he may be found.

8. Defendant, TEXASITE LLC (“Texasite”), is a Texas corporation that does business in
Texas and can be served by and through its registered agent, John Kissane Ill, at 3486 Country
Club Blvd., Montgomery, Texas 77356 or wherever he may be found.

9. Defendant, LJA ENGINEERING, INC. (“LJA”) is a Texas corporation with its principal
office in Houston, Harris County, Texas and can be served with process by and through its
registered agent, BlumbergExcelsior Corporate Services, Inc. at 725 Decker Prairie Drive, Austin,
Texas 78748.

10. Defendant, PERRY HOMES, LLC (“Perry Homes”) is a Texas company that can be
served by and through its registered agent, Michael C. Brisch, 9000 Gulf Freeway, Houston, Texas
77017, or wherever he may be found.

11. Defendant, CONCOURSE DEVELOPMENT LLC (“Concourse”) is a Texas company
that can be served by and through its registered agent, Harris Masterson 1V, 9950 Westpark Drive,

Suite 285, Houston, Texas 77063 or wherever he may be found.

VENUE AND JURISDICTION

12.  The present Court has personal jurisdiction over the parties as they are citizens of Texas or
otherwise have minimum contacts with the State of Texas. The Court has subject matter
jurisdiction as the amount in controversy is within the limits of the Court, and no other court has

exclusive jurisdiction.
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13.  Venue is proper in the present forum as this cause of action because the Defendant, Figure
Four, has its principal office in Harris County, Texas, pursuant to Tex. Civ. Prac. & Rem. Code §
15.002(3). Venue is also mandatory in Harris County, Texas under Tex. Civ. Prac. & Rem. Code

§ 15.0011 because Plaintiffs’ causes of action stem from damages to real property.

BACKGROUND/FACTUAL ALLEGATIONS

14.  Figure Four, PSWA, Perry Homes, and Concourse (collectively referred to as the
“Developer Defendants™) are land developers. Figure Four is a subsidiary of PSWA and both are
subsidiaries of Perry Homes. In 2018, the Developer Defendants, purchased and began developing
a plot of land near Kingwood, Texas they referred to as the Woodridge Village Development
bordering the north side of EIm Grove (hereinafter referred to as the “Development”). The
Developers were developing Woodridge Village, which was a land development for single family
homes. On information and belief, Figure Four and/or Concourse owned the land that makes up
the Development.

15.  The Development is intended for a residential community and is neighboring the north side
of EIm Grove. Plaintiffs are residents of the EIm Grove neighborhood and prior to May 7, 2019,
Plaintiffs’ homes have never flooded.

16. In March 2018, Figure Four hired LJA to design and engineer plans for the Development.
As part of LJA’s tasks, it was required to provide specifications for the drainage on the
Development.! The Development was located in Montgomery County and LJA was required to
comply with the Drainage Criteria Manual (“DCM”) for Montgomery County. At the time, the
most recent update to Montgomery County DCM was in December 2014. However, LJA followed

the November 1989 DCM for the Development, even though there was a more recent DCM

L Exhibit A - Certificate of Merit by L. David Givler, MSCE, PE, which provides the basis for the facts and claims
made against LJA Engineering, Inc. This is incorporated by reference for all allegations against LJA.
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available.

17. Regardless, LJA submitted its plans to the Developer Defendants for approval. The
Developer Defendants reviewed and accepted the proposed engineering plans and started the
construction phase of the Development. Figure Four retained LJA without properly reviewing the
specifications and plans for the Development but allowed construction of the Development to
move forward. As part of Figure Four’s responsibility under their contract with LJA, Figure Four
was to oversee LJA’s work at the Development and make decisions as to how the Development
was constructed.

18.  The Developer Defendants hired LJA to prepare bid documents and plans and
specifications, all of which required a storm water pollution prevention plan, as required by law,
for all potential contractors. Each contractor submitted bids for their respective work, which
included the cost for the work and materials for the compliance with the storm water pollution
prevention plan. Together, the Developer Defendants and LJA, through the municipal utility
district, hired Rebel, Double Oak, and Texasite (collectively referred to as the “Contractor
Defendants™) as the contractors to prepare the Development for construction. Double Oak and
Rebel obtained the necessary permits for the storm water pollution prevention plan. Sometime
thereafter, the Developer Defendants hired Storm Water Solutions to implement the Storm Water
Pollution Prevention Plan and instructed Double Oak and Rebel that they did not have to comply
with the plans and specifications for the Storm Water Pollution Prevention Plan. The duties of
Double Oak and Rebel to comply with the Storm Water Pollution Prevention Plan were non-

delegable duties, which the Developer Defendants and LJA violated.
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19.  AsofMay 7, 2019, the Development was not completed, but Defendants began the removal

of trees, vegetation, and debris from the Development. Defendants trenched out certain areas and
added box culverts in an attempt to create drainage for the Development. Defendants also filled
in existing creeks and drainage channels while developing the land and failed to properly construct
retention ponds on the Development. The Developer Defendants also directed the Contractor
Defendants to remove the levee and/or berm located on the Development on the southside of
Taylor Gully. The Developer Defendants ordered this levee and/or berm be removed even though
it was not included in LJA’s engineering plans.

20.  Additionally, as Defendants cleared the land, they allowed the Development to slope

toward Plaintiffs’ neighborhood such that water would flow directly towards Plaintiffs’ homes.
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21.  On May 7, 2019, a rainfall no worse than any other rainfall Plaintiffs have experienced in
the last 25 years hit the Kingwood area. The water drained from the Development directly into
Elm Grove’s streets and into Plaintiffs’ homes. This water caused extreme damage to the
structures and the personal effects of the Plaintiffs.

22.  On May 8, 2019, the Developer Defendants hired Concourse to inspect the Development
and the existing detention on the Development. On information and belief, Concourse did not
advise the Developer Defendants to make any changes to the detention.

23.  All Defendants failed to comply with the Storm Water Pollution Prevention Plan. Both
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Double Oak and Rebel were cited by the TCEQ for violations of their permits after the May 7,
2019 occurrence.

24.  On September 19, 2019, after Defendants knew of the flooding the Development caused,
another rainfall hit the EIm Grove neighborhood. Again, this rainfall was not a heavy rainfall, but
the Development flushed the water into EIm Grove and flooded homes throughout the
neighborhood.

25.  There is nothing that Plaintiffs did to contribute to this flooding.

COUNT 1

SEC. 11.086 OF THE TEXAS WATER CODE. OVERFLOW CAUSED BY DIVERSION
OF WATER - STRICT LIABILITY AGAINST FIGURE FOUR PARTNERS, LTD.

26.  Figure Four’s conduct created a diversion and/or impoundment of surface water during the
storm by blocking drainage channels and filling in existing creeks prior to May 7, 2019. This
diversion and impoundment of the surface water by the defective construction proximately caused
the flooding of Plaintiffs’ home. This flooding was the cause of the damages to Plaintiffs’ homes
pursuant to the Tex. Water Code Ann. § 11.086 (West).

27.  Section 11.086 of the Texas Water Code states that “No person may divert or impound
the natural flow of surface waters in this state, or permit a diversion or impounding by him to
continue, in a manner that damages the property of another by the overflow of the water diverted
or impounded.” Tex. Water Code Ann. § 11.086 (West). Figure Four’s conduct as described
herein created a diversion and/or impoundment of the natural flow of surface water. This
diversion and/or impoundment proximately caused the flooding of Plaintiff’s property.
Defendant is subject to strict liability pursuant to the Texas Water Code and common law.

28. Following the May 7" occurrence, Figure Four did not take any correction to correct the

diversion of water from Woodridge Village to EIm Grove. Again, on September 19, 2019, a

27



second occurrence took place, whereby surface water was diverted from Woodridge Village into
Elm Grove, flooding Plaintiffs’ homes again. Figure Four’s inactions following the May 7"
occurrence provides punitive damages to Plaintiffs.

COUNT 2

SEC. 11.086 OF THE TEXAS WATER CODE. OVERFLOW CAUSED BY DIVERSION
OF WATER - STRICT LIABILITY AGAINST PSWA, INC.

29.  PSWA'’s conduct created a diversion and/or impoundment of surface water during the
storm by blocking drainage channels and filling in existing creeks prior to May 7, 2019. This
diversion and impoundment of the surface water by the defective construction proximately caused
the flooding of Plaintiffs’ home. This flooding was the cause of the damages to Plaintiffs’ homes
pursuant to the Tex. Water Code Ann. § 11.086 (West).

30.  Section 11.086 of the Texas Water Code states that “No person may divert or impound
the natural flow of surface waters in this state, or permit a diversion or impounding by him to
continue, in a manner that damages the property of another by the overflow of the water diverted
or impounded.” Tex. Water Code Ann. § 11.086 (West). PSWA’s conduct as described herein
created a diversion and/or impoundment of the natural flow of surface water. This diversion
and/or impoundment proximately caused the flooding of Plaintiff’s property. Defendant is
subject to strict liability pursuant to the Texas Water Code and common law.

31. Following the May 7 occurrence, PSWA did not take any correction to correct the
diversion of water from Woodridge Village to EIm Grove. Again, on September 19, 2019, a
second occurrence took place, whereby surface water was diverted from Woodridge Village into
Elm Grove, flooding Plaintiffs’ homes again. PSWA’s inactions following the May 7%

occurrence provides punitive damages to Plaintiffs.
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COUNT 3

SEC. 11.086 OF THE TEXAS WATER CODE. OVERFLOW CAUSED BY DIVERSION
OF WATER - STRICT LIABILITY AGAINST PERRY HOMES, LLC

32.  Perry Homes’ conduct created a diversion and/or impoundment of surface water during the
storm by blocking drainage channels and filling in existing creeks prior to May 7, 2019. This
diversion and impoundment of the surface water by the defective construction proximately caused
the flooding of Plaintiffs” home. This flooding was the cause of the damages to Plaintiffs’ homes
pursuant to the Tex. Water Code Ann. § 11.086 (West).

33.  Section 11.086 of the Texas Water Code states that “No person may divert or impound
the natural flow of surface waters in this state, or permit a diversion or impounding by him to
continue, in a manner that damages the property of another by the overflow of the water diverted
or impounded.” Tex. Water Code Ann. § 11.086 (West). Perry Homes’ conduct as described
herein created a diversion and/or impoundment of the natural flow of surface water. This
diversion and/or impoundment proximately caused the flooding of Plaintiff’s property.
Defendant is subject to strict liability pursuant to the Texas Water Code and common law.

34. Following the May 7" occurrence, Perry Homes did not take any correction to correct the
diversion of water from Woodridge Village to EIm Grove. Again, on September 19, 2019, a
second occurrence took place, whereby surface water was diverted from Woodridge Village into
Elm Grove, flooding Plaintiffs’ homes again. Perry Homes inactions following the May 7%
occurrence provides punitive damages to Plaintiffs.

COUNT 4

SEC. 11.086 OF THE TEXAS WATER CODE. OVERFLOW CAUSED BY DIVERSION
OF WATER - STRICT LIABILITY AGAINST CONCOURSE DEVELOPMENT LLC

35. Concourse’s conduct created a diversion and/or impoundment of surface water during the

storm by blocking drainage channels and filling in existing creeks prior to May 7, 2019. This
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diversion and impoundment of the surface water by the defective construction proximately caused
the flooding of Plaintiffs” home. This flooding was the cause of the damages to Plaintiffs’ homes
pursuant to the Tex. Water Code Ann. § 11.086 (West).

36.  Section 11.086 of the Texas Water Code states that “No person may divert or impound
the natural flow of surface waters in this state, or permit a diversion or impounding by him to
continue, in a manner that damages the property of another by the overflow of the water diverted
or impounded.” Tex. Water Code Ann. § 11.086 (West). Concourse’s conduct as described
herein created a diversion and/or impoundment of the natural flow of surface water. This
diversion and/or impoundment proximately caused the flooding of Plaintiff’s property.
Defendant is subject to strict liability pursuant to the Texas Water Code and common law.

37. Following the May 7™ occurrence, Concourse did not take any correction to correct the
diversion of water from Woodridge Village to EIm Grove. Again, on September 19, 2019, a
second occurrence took place, whereby surface water was diverted from Woodridge Village into
Elm Grove, flooding Plaintiffs’ homes again. Concourse’s inactions following the May 7"

occurrence provides punitive damages to Plaintiffs.

COUNT 5

NEGLIGENCE, NEGLIGENT RETENTION, NEGLIGENT SUPERVISION, AND
NEGLIGENCE PER SE AND GROSS NEGLIGENCE FOR MAY 7, 2019 AGAINST
DEVELOPER DEFENDANTS

38.  Plaintiffs would show that the incident and injuries and damages giving rise to the May 7,
2019 flooding were proximately caused by the negligence of the Developer Defendants acting by
or through their agents or employees, jointly, severally, singularly and together in any
combination. The actions and omissions of the Developer Defendants, acting by or through their
agents or employees, jointly, severally, singularly and together in any combination constitute

negligence and/or gross negligence which proximately resulted in injuries and damages being
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suffered by Plaintiffs.

39.  The Developer Defendants entered into an agreement whereby they agreed to perform the

following with respect to the Development:

1.

Make exhaustive or continuous on-site inspections to check the quality or quantity
of the work;

Be responsible for the techniques and sequences of construction or the safety
precautions incident thereto; and,

Be responsible or liable for the contractors’ failure to perform the construction work
in accordance with the contract documents.

40.  The negligent actions and/or omissions of the Developer Defendants, acting by or through

its agents or employees, jointly, severally, singularly, and together in any combination, include but

are not limited to:

1.

10.

Failing to make exhaustive or continuous on-site inspections to check the quality
or quantity of the work;

Failing to properly monitor the techniques and sequences of construction or the
safety precautions to ensure EIm Grove would not flood during construction;

Failing to ensure the contractors performed the construction work in accordance
with the contract documents;

Failing to incorporate drainage studies prior to initiating construction on the
Development;

Failing to properly direct and supervise the means, methods, and techniques of the
sequence in which the Contractor Defendants performed the work on the
Development;

Removing drainage from the Development;

Removing a levee and/or berm from the Development;

Failing to implement a proper construction schedule;

Failing to follow the construction schedule;

Blocking the drainage channels;
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

217.
28.

29.

30.

31.

32.

33.

Filling in existing drainage channels;

Failing to properly install box culverts;

Failing to create temporary drainage channels;

Failing to allow adequate drainage after construction;

Failing to install silt barriers;

Allowing the Development to force rainfall toward Plaintiffs’ homes;
Diverting surface water towards Plaintiffs’ homes;

Failing to pay proper attention;

Failing to provide notice or warning;

Failing to have a proper rain event action plan;

Failing to have a proper storm water pollution prevention plan;
Failing to comply with the storm water pollution prevention plan;

Failing to ensure Storm Water Solutions complied with the Storm Water Pollution
Prevention Plan;

Failing to properly direct and supervise the means, methods, and techniques of the
sequence in which Storm Water Solutions performed the work on the Development;

Failing to coordinate activities and/or conduct;
Failing to supervise the activities of the Development and engineering;

Failing to instruct in proper construction and/or drainage requirements;
Failing to train in proper construction and/or drainage requirements,

Failure to review engineering plans;

Failing to comply with the Terracon Consultants, Inc. report;
Failing to construct the emergency release channel;

Failing to timely implement the detention ponds;

Allowing inadequate construction to take place; and,
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34. Failing to hire an adequate engineer to implement the project plan.
41.  Plaintiffs allege that the Developer Defendants failed to protect the water runoff from
flooding Plaintiffs’ homes and did not protect Elm Grove from flooding during construction.
42. Further, all employees, contractors, subcontractors, independent contractors, agents,
representatives, and/or individuals under the control of the Developer Defendants were, at all
material times, acting within the course, scope, and direction of the Developer Defendants.
Accordingly, the Developer Defendants are also liable for Plaintiffs’ injuries under the doctrine of
respondeat superior, vicarious liability, and applicable theories of agent/servant liability.
43.  The acts or omissions of the Developer Defendants, when viewed objectively from its
standpoint at the time of their occurrence, involved an extreme degree of risk, considering the
probability and magnitude of the potential harm to others. These acts and omissions were more
than momentary thoughtlessness, inadvertence, or error of judgment. Rather, the Developer
Defendants had actual, subjective awareness of the risk involved, but nevertheless proceeded with
conscious indifference to the rights, safety, or welfare of others. Such acts and/or omissions were
a proximate cause of the flooding and the resulting injuries and damages sustained by Plaintiffs.
Accordingly, Plaintiffs hereby seek an award of exemplary damages.
44, Furthermore, the aforementioned conduct of the Developer Defendants was willful and/or
motivated by the conscious disregard to the rights and welfare of others. Therefore, Plaintiffs are
entitled to recover both actual and exemplary damages from Defendants as set forth above,
together with prejudgment and post-judgment interest at the highest rate allowed by law, and all
costs of court.
45, Pleading further and/or in the alternative, Plaintiffs would show that they cannot more

specifically allege the acts of negligence on the part of the Developer Defendants, acting by or
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through their agents or employees, jointly, severally, singularly and together in any combination
for the reason that the facts in that regard are peculiarly within the knowledge of each Defendant
and, in the alternative, in the event Plaintiffs are unable to prove specific acts of negligence,
Plaintiffs rely on the doctrine of res ipsa loquitor. In this connection, Plaintiffs will show that the
Developer Defendants have exclusive control of the construction and or matters or things that
caused damage about which this complaint is made. Plaintiffs have no means of ascertaining the
method or manner in which the incident was caused to occur other than through the Developer
Defendants. The occurrence causing harm to the Plaintiffs as described above, was one which, in
the ordinary course of events, would not have occurred without negligence on the part of the
Defendants. Thus, Defendants acting by or through their agents or employees are/were negligent
in their use and/or operation of its respective equipment and materials involved and such
negligence was a proximate cause of the injuries and damages of Plaintiffs.

COUNT 6

NEGLIGENCE, NEGLIGENCE PER SE AND GROSS NEGLIGENCE FOR
SEPTEMBER 19, 2019 AGAINST THE DEVELOPER DEFENDANTS

46.  Plaintiffs would show that the incident and injuries and damages giving rise to the
September 19, 2019 flooding were proximately caused by the negligence of the Developer
Defendants and Concourse acting by or through their agents or employees, jointly, severally,
singularly, and together in any combination. The actions and omissions of the Developer
Defendants and Concourse, acting by or through their agents or employees, jointly, severally,
singularly, and together in any combination constitute negligence and/or gross negligence which
proximately resulted in injuries and damages being suffered by Plaintiffs.

47.  The Developer Defendants entered into an agreement whereby they agreed to perform the

following with respect to the Development:
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Make exhaustive or continuous on-site inspections to check the quality or quantity
of the work;

Be responsible for the techniques and sequences of construction or the safety
precautions incident thereto; and,

Be responsible or liable for the contractors’ failure to perform the construction work
in accordance with the contract documents.

48. By September 19, 2019, the Developer Defendants had actual knowledge that the

Development caused flooding to the residents of EIm Grove yet failed to provide any corrective

measures.

49.  The negligent actions and/or omissions of the Developer Defendants, acting by or through

its agents or employees, jointly, severally, singularly, and together in any combination, include but

are not limited to:

1.

10.

11.

Failing to make exhaustive or continuous on-site inspections to check the quality
or quantity of the work;

Failing to properly monitor the techniques and sequences of construction or the
safety precautions to ensure EIm Grove would not flood during construction;

Failing to ensure the contractors performed the construction work in accordance
with the contract documents;

Failing to incorporate drainage studies prior to initiating construction on the
Development;

Failing to properly direct and supervise the means, methods, and techniques of the
sequence in which the contractors performed the work on the Development;
Knowingly allowing the Development to remain with inadequate drainage;

Failing to timely construct detention/retention ponds;

Failing to take any corrective action to fix the draining on the Development;
Removing drainage from the Development;

Blocking the drainage channels;

Filling in existing drainage channels;
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

217.

28.

29.

Failing to properly install box culverts;

Failing to create temporary drainage channels;

Failing to allow adequate drainage after construction;

Allowing the Development to force rainfall toward Plaintiffs’ homes;
Failing to pay proper attention;

Failing to provide notice or warning;

Failing to have a proper rain event action plan;

Failing to have a proper storm water pollution prevention plan;
Failing to follow a proper storm water pollution prevention plan;
Failing to coordinate activities and/or conduct;

Failing to supervise the activities of the Development;

Failing to instruct in proper construction and/or drainage requirements;
Failing to train in proper construction and/or drainage requirements,
Failure to review engineering plans;

Failing to comply with the Terracon Consultants, Inc. report;

Failing to construct the emergency release channel;

Failing to timely implement the detention ponds; and,

Allowing inadequate construction to take place.

50.  Plaintiffs allege that the Developer Defendants and Concourse failed to protect the water

runoff from flooding Plaintiffs’ homes and did not protect ElIm Grove from flooding during

construction even though they knew of the dangers.

51. Further, all employees, contractors, subcontractors, independent contractors, agents,

representatives, and/or individuals under the control of the Developer Defendants and Concourse

were, at all material times, acting within the course, scope, and direction of the Developer
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Defendants. Accordingly, the Developer Defendants and Concourse are also liable for Plaintiffs’
injuries under the doctrine of respondeat superior, vicarious liability, and applicable theories of
agent/servant liability.

52.  The acts or omissions of the Developer Defendants and Concourse, when viewed
objectively from its standpoint at the time of their occurrence, involved an extreme degree of risk,
considering the probability and magnitude of the potential harm to others. These acts and
omissions were more than momentary thoughtlessness, inadvertence, or error of judgment. Rather,
the Developer Defendants and Concourse had actual, subjective awareness of the risk involved,
but nevertheless proceeded with conscious indifference to the rights, safety, or welfare of
others. Such acts and/or omissions were a proximate cause of the flooding and the resulting
injuries and damages sustained by Plaintiffs. Accordingly, Plaintiffs hereby seek an award of
exemplary damages.

53. Furthermore, the aforementioned conduct of the Developer Defendants and Concourse was
willful and/or motivated by the conscious disregard to the rights and welfare of others. Therefore,
Plaintiffs are entitled to recover both actual and exemplary damages from Defendants as set forth
above, together with prejudgment and post-judgment interest at the highest rate allowed by law,
and all costs of court.

54.  Pleading further and/or in the alternative, Plaintiffs would show that they cannot more
specifically allege the acts of negligence on the part of the Developer Defendants and Concourse,
acting by or through their agents or employees, jointly, severally, singularly and together in any
combination for the reason that the facts in that regard are peculiarly within the knowledge of each
Defendant and, in the alternative, in the event Plaintiffs are unable to prove specific acts of

negligence, Plaintiffs rely on the doctrine of res ipsa loquitor. In this connection, Plaintiffs will
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show that the Developer Defendants and Concourse have exclusive control of the construction and
or matters or things that caused damage about which this complaint is made. Plaintiffs have no
means of ascertaining the method or manner in which the incident was caused to occur other than
through the Developer Defendants and Concourse. The occurrence causing harm to the Plaintiffs
as described above, was one which, in the ordinary course of events, would not have occurred
without negligence on the part of the Defendants. Thus, Defendants acting by or through their
agents or employees are/were negligent in their use and/or operation of its respective equipment
and materials involved and such negligence was a proximate cause of the injuries and damages of
Plaintiffs.

COUNT 7

TRESPASS AGAINST DEVELOPER DEFENDANTS FOR MAY 7, 2019 AND
SEPTEMBER 19, 2019

55. A defendant commits trespass to real property where there is an “unauthorized entry upon
the land of another, and may occur when one enters—or causes something to enter—another’s
property.” Barnes v. Mathis, 353 S.W.3d 760, 764 (Tex. 2011).

56. On May 7, 2019, Figure Four’s, PSWA, Inc.’s, Perry Homes’, and Concourse’s conduct
as described herein allowed the unauthorized entry of water onto Plaintiffs’ properties. The
Developer Defendants’ actions and/or inactions to divert water from the Development into the
Elm Grove neighborhood and into Plaintiffs’ homes constituted a trespass. This trespass
proximately caused the flooding of Plaintiffs’ properties and their ensuing damages.

57. Following the May 7" occurrence, the Developer Defendants did not take any action to
correct the unauthorized entry of water from Woodridge Village into EIm Grove, where Plaintiffs
resided. Again, on September 19, 2019, a second occurrence took place, whereby the water from

Woodridge Village was diverted into EIm Grove, flooding Plaintiffs’ homes again. The
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Developer Defendants’ actions and/or inactions constitute trespass onto Plaintiffs’ properties,

which caused severe damages.

COUNT 8

NEGLIGENCE, NEGLIGENCE PER SE AND GROSS NEGLIGENCE FOR MAY 7,
2019 AND SEPTEMBER 19, 2019 AGAINST THE CONTRACTOR DEFENDANTS

58.  Plaintiffs would show that the incident and injuries and damages giving rise to the May 7,
2019 and September 19, 2019 flooding were proximately caused by the negligence of the
Contractor Defendants acting by or through their agents or employees, jointly, severally, singularly
and together in any combination. The actions and omissions of the Contractor Defendants, acting
by or through their agents or employees, jointly, severally, singularly and together in any
combination constitute negligence and/or gross negligence which proximately resulted in injuries
and damages being suffered by Plaintiffs.

59. The negligent actions and/or omissions of the Contractor Defendants, acting by or through its
agents or employees, jointly, severally, singularly and together in any combination, include but

are not limited to:

1. Failing to timely construct detention/retention ponds;

2. Removing the levee and/or berm from the Development;

3. Failing to properly remove the vegetation on the Development;

4. Failing to follow the construction schedule;

5. Failing to follow the engineering plans;

6. Failing to coordinate with the contractors on the construction sequence for the

Development;

7. Removing drainage from the Development;
8. Blocking the drainage channels;
9. Filling in existing drainage channels;
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

Failing to properly install box culverts;

Failing to create temporary drainage channels;

Failing to allow adequate drainage after construction;

Allowing the Development to force rainfall toward Plaintiffs’ homes;
Failing to pay proper attention;

Failing to provide notice or warning;

Failing to have a proper rain event action plan;

Failing to have a proper storm water pollution prevention plan;

Failing to follow a proper storm water pollution prevention plan;
Failing to coordinate activities and/or conduct;

Failing to instruct in proper construction and/or drainage requirements;
Failing to train in proper construction and/or drainage requirements,
Failure to review engineering plans;

Failing to comply with the Terracon Consultants, Inc. report;

Failing to construct the emergency release channel;

Failing to timely implement the detention ponds;

Allowing inadequate construction to take place; and,

Any or all of the above acts or inactions constitute violations of Section 5.03

CONTRACTOR’S DUTY AND STANDARD OF CARE of the General
Conditions of the Agreement entered into by the Contractor Defendants.

60.  Plaintiffs allege that the Contractor Defendants failed to protect the water runoff from

flooding Plaintiffs’ homes and did not protect Elm Grove from flooding during construction even

though they knew of the dangers.

61. Further, all employees, contractors, subcontractors, independent contractors, agents,

representatives, and/or individuals under the control of the Contractor Defendants were, at all
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material times, acting within the course, scope, and direction of the Contractor Defendants.
Accordingly, the Contractor Defendants are also liable for Plaintiffs’ injuries under the doctrine of
respondeat superior, vicarious liability, and applicable theories of agent/servant liability.

62.  The acts or omissions of the Contractor Defendants, when viewed objectively from its
standpoint at the time of their occurrence, involved an extreme degree of risk, considering the
probability and magnitude of the potential harm to others. These acts and omissions were more
than momentary thoughtlessness, inadvertence, or error of judgment. Rather, the Contractor
Defendants had actual, subjective awareness of the risk involved, but nevertheless proceeded with
conscious indifference to the rights, safety, or welfare of others. Such acts and/or omissions were
a proximate cause of the flooding and the resulting injuries and damages sustained by Plaintiffs.
Accordingly, Plaintiffs hereby seek an award of exemplary damages.

63. Furthermore, the aforementioned conduct of the Contractor Defendants was willful and/or
motivated by the conscious disregard to the rights and welfare of others. Therefore, Plaintiffs are
entitled to recover both actual and exemplary damages from the Contractor Defendants as set forth
above, together with prejudgment and post-judgment interest at the highest rate allowed by law,
and all costs of court.

64. Pleading further and/or in the alternative, Plaintiffs would show that they cannot more
specifically allege the acts of negligence on the part of the Contractor Defendants, acting by or
through their agents or employees, jointly, severally, singularly and together in any combination
for the reason that the facts in that regard are peculiarly within the knowledge of each Defendant
and, in the alternative, in the event Plaintiffs are unable to prove specific acts of negligence,
Plaintiffs rely on the doctrine of res ipsa loquitor. In this connection, Plaintiffs will show that the

Contractor Defendants have exclusive control of the construction and or matters or things that
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caused damage about which this complaint is made. Plaintiffs have no means of ascertaining the
method or manner in which the incident was caused to occur other than through the Contractor
Defendants. The occurrence causing harm to the Plaintiffs as described above, was one which, in
the ordinary course of events, would not have occurred without negligence on the part of the
Contractor Defendants. Thus, the Contractor Defendants acting by or through their agents or
employees are/were negligent in their use and/or operation of its respective equipment and
materials involved and such negligence was a proximate cause of the injuries and damages of
Plaintiffs.

COUNT9

NEGLIGENCE, NEGLIGENCE PER SE AND GROSS NEGLIGENCE FOR MAY 7,
2019 AND SEPTEMBER 19, 2019 AGAINST LJA

65.  LJA prides itself on being a leader in flood control and flood risk management and keeping
the surrounding communities safe. Based on LJA’s website, LJA believes that reducing the risk
of flooding is paramount to its analysis, design, and construction phase services. LJA works with
governmental agencies in designing the infrastructure of storm water systems and other flood
mitigation techniques.

66. LJA has a dedicated hydrology and hydraulics team that works to provide drainage
analyses and design for its land development clients. LJA focuses on these aspects for developers
because it knows that proper planning is a critical component to reducing the risk of future
flooding.

67. Plaintiffs would show that the incident and injuries and damages giving rise to the May 7,
2019 and September 19, 2019 flooding were proximately caused by the negligence of the LJA
acting by or through their agents or employees, jointly, severally, singularly, and together in any

combination. The actions and omissions of the LJA, acting by or through their agents or
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employees, jointly, severally, singularly and together in any combination constitute negligence
and/or gross negligence which proximately resulted in injuries and damages being suffered by
Plaintiffs.
68. By virtue of the express and implied terms of LJA’s contract with the Developer Defendants,
LJA owed the general public a duty to perform their work on the Development in a manner which
would result in safety for the surrounding communities and neighborhoods. Instead, LJA’s work
did not comply with the standard of care and breached its duty as a professional engineering
company. See Exhibit A Certificate of Merit by L. David Givler, MSCE, PE and incorporated by
reference herein.
69. Although the specific acts of negligence, negligence per se, and gross negligence are
identified in the Certificate of Merit and fully incorporated herein, for the convenience of the Court
and jury, Plaintiffs alleges the following acts of negligence against LJA:

1. Failing to follow the correct drainage guidelines in Montgomery County;

2. Failing to enforce the construction schedule for the Development;

3. Failing to provide adequate drainage in the Development;

4. Failing to adequately model the Development;

5. Failing to adequately report the modeling;

6. Removing drainage channels;

7. Causing post-development discharges and water surface elevation to increase
downstream of the Development;

8. Failing to design detention ponds with adequate capabilities for rain events;
9. Failing to use the correct hydrology method;
10. Failing to design emergency overflows for the detention ponds;

11. Failing to comply with the Terracon Consultants, Inc. report;
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12. Failing to notify the Developer Defendants and Contractor Defendants of the
importance of the existing levee or berm; and,

13. Other ways described in the Certificate of Merit by L. David Givler, MSCE, PE.
70.  Plaintiffs allege that LJA failed to protect the water runoff from flooding Plaintiffs’ homes
and did not protect EIm Grove from flooding during construction even though they knew of the
dangers.
71. Further, all employees, contractors, subcontractors, independent contractors, agents,
representatives, and/or individuals under the control of LJA, including David Overstreet, PE,
Phyllis Mbewe, PE, CFM, and Alyssa Campbell, PE were, at all material times, acting within the
course, scope, and direction of LJA. Accordingly, LJA is also liable for Plaintiffs’ injuries under
the doctrine of respondeat superior, vicarious liability, and applicable theories of agent/servant
liability.
72.  The acts or omissions of the LJA, when viewed objectively from its standpoint at the time
of their occurrence, involved an extreme degree of risk, considering the probability and magnitude
of the potential harm to others. These acts and omissions were more than momentary
thoughtlessness, inadvertence, or error of judgment. Rather, LJA had actual, subjective awareness
of the risk involved, but nevertheless proceeded with conscious indifference to the rights, safety,
or welfare of others. Such acts and/or omissions were a proximate cause of the flooding and the
resulting injuries and damages sustained by Plaintiffs. Accordingly, Plaintiffs hereby seek an
award of exemplary damages.
73. Furthermore, the aforementioned conduct of LJA was willful and/or motivated by the
conscious disregard to the rights and welfare of others. Therefore, Plaintiffs are entitled to recover
both actual and exemplary damages from LJA as set forth above, together with prejudgment and

post-judgment interest at the highest rate allowed by law, and all costs of court.
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74. Pleading further and/or in the alternative, Plaintiffs would show that they cannot more
specifically allege the acts of negligence on the part of LJA, acting by or through their agents or
employees, jointly, severally, singularly and together in any combination for the reason that the
facts in that regard are peculiarly within the knowledge of each Defendant and, in the alternative,
in the event Plaintiffs are unable to prove specific acts of negligence, Plaintiffs rely on the doctrine
of res ipsa loquitor. In this connection, Plaintiffs will show that LJA has exclusive control of the
design and/or matters or things that caused damage about which this complaint is made. Plaintiffs
have no means of ascertaining the method or manner in which the incident was caused to occur
other than through LJA. The occurrence causing harm to the Plaintiffs as described above, was
one which, in the ordinary course of events, would not have occurred without negligence on the
part of LJA. Thus, Defendants acting by or through their agents or employees are/were negligent
in their use and/or operation of its respective equipment and materials involved and such
negligence was a proximate cause of the injuries and damages of Plaintiffs.

COUNT 10
NUISANCE AGAINST DEFENDANTS

75.  When Defendants unlawfully diverted or impounded water (or allowed such diversion or
impounding by them to continue) by not properly creating drainage channels and/or impounding
water onto Plaintiffs’ homes it also resulted in private nuisances to Plaintiffs’ home. The four
elements of a private nuisance claim are: (1) Plaintiffs had an interest in the land; (2) Defendant
interfered with or invaded Plaintiffs’ interest by conduct that was negligent, intentional, or
abnormal and out of place in its surroundings; (3) Defendant’s conduct resulted in a condition that
substantially interfered with Plaintiffs’ use and enjoyment of their land; and (4) the nuisance
caused injury to Plaintiffs. Cerny v. Marathon Oil Corp., 480 S.W.3d 612, 622 (Tex. App. 2015),

review denied (Dec. 2, 2016). The facts asserted in this case proximately caused the nuisance in
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question.
76.  Plaintiffs properly and clearly held an interest in their individual property as the owners
and residents of the homes at the time of the incident. Defendants’ conduct was negligent,
intentional and unreasonable, and/or abnormal and out of place in its surroundings, and
nevertheless, also subject to state statute Tex. Water Code Ann. § 11.086 (West). This conduct
substantially interfered with Plaintiffs’ use and enjoyment of their land, and caused injury to
Plaintiffs when their homes, contents, automobiles, and personal effects were damaged, destroyed,
and or interfered with by the diverted and/or impounded surface water which flooded the
surrounding neighborhoods.

DAMAGES
77. Asadirect and proximate result of negligence of Defendants, acting by or through their agents
or employees, jointly, severally, singularly, and/or together in any combination, Plaintiffs suffered
or experienced damages in the past and, in all reasonable probability, is expected to experience
such damages for a long time into the future.

78. The damages of Plaintiffs consist of one or more of the following:

1. Cost of repairs to real property;

2. Cost of replacement or fair market value of personal property lost, damaged, or
destroyed during such event;

3. Loss of use of real and personal property;

4. Diminution of market value of Plaintiffs’ properties;

5. Loss of income and business income;

6. Consequential costs incurred, inclusive of but not limited to alternative living

conditions or accommodations and replacement costs;
7. Mental anguish and/or emotional distress;

8. Prejudgment interest;
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9. Post judgment interest;

10. Attorneys’ fees; and,

11.  Costs of Court.
79. By reason of the above and foregoing, Plaintiffs would show that they have been damaged
in a sum within the jurisdictional limits of the Court.

EXEMPLARY/PUNITIVE DAMAGES

80. As aresult of the gross negligence of Defendants, a sum of money should be assessed against
Defendants as allowed by law and awarded to Plaintiffs as exemplary damages for the injuries
Plaintiffs sustained in connection with the grossly negligent acts and/or omissions of Defendants.
Exemplary damages should be awarded as a penalty or by way of punishment, taking into
consideration the following:

1. The nature of wrong;

2. The character of the conduct involved,

3. The degree of culpability of the wrongdoer;

4. The situation and sensibility of the parties involved,;
5. The extent to which such conduct offends a public sense of justice and propriety;
and,

6. The net worth of Defendants.

PRE AND POST-JUDGMENT INTEREST

81.  Plaintiffs assert a claim for pre-judgment and post-judgment interest on all applicable
elements of damages.

CONDITIONS PRECEDENT

82.  All conditions precedent to Plaintiffs’ right to recover herein and to Defendants' liability

have been performed or have occurred.
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NOTICE OF INTENT TO USE AUTHENTICATED DOCUMENTS

83.  Pursuant to Rule 193. 7 of the Texas Rules of Civil Procedure, Plaintiffs hereby give notice
of intent to offer into evidence all documents and items produced by Defendants in response to
Plaintiffs’ discovery requests as authenticated for use against Defendants by virtue of Defendants’
production of the same.

JURY DEMAND

84.  Plaintiffs demand a trial by jury to resolve all fact issues in this case.
WHEREFORE PREMISES CONSIDERED Plaintiffs respectfully request that on final
trial, Plaintiffs have and recover from Defendants, jointly and severally, the following:

1. judgment against Defendants for actual damages in an amount within the
jurisdictional limits of the Court;

2. judgment against Defendants for exemplary damages in an amount within the
jurisdictional limits of the Court;

3. pre-judgment and post-judgment interest as provided by law;

4. costs of suit; and,

5. such other and further relief to which Plaintiffs may show themselves to be justly
entitled.
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Respectfully submitted,
THE WEBSTER LAW FIRM

/sl Jason C. Webster

JASON C. WEBSTER

State Bar No. 24033318
HEIDI O. VICKNAIR

State Bar No. 24046557
OMAR R. CHAWDHARY
State Bar No. 24082807
RUSSELL SERAFIN, Of Counsel
State Bar No. 18031500

6200 Savoy Drive, Suite 150
Houston, Texas 77036
713.581.3900 (telephone)
713.581.3907 (facsimile)
filing@thewebsterlawfirm.com

and
SPURLOCK & ASSOCIATES, P.C.

Kimberley M. Spurlock

State Bar No. 24032582
kspurlock@spurlocklaw.com
17280 West Lake Houston Pkwy.
Humble, TX 77346

Tel. (281) 548-0900

Fax. (281) 446-6553

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing instrument has been served on
the 3™ day of May, 2021 in accordance with the Texas Rules of Civil Procedure.

William Cozort, Jr. John E. Pipkin

Matthew R. Maddox Amanda Duncan

Sarai S. Neuman PIPKIN FERGUSON PLLC

BROTHERS ALVARADO, P.C. 13430 Northwest Freeway, Suite 1250
10333 Richmond, Suite 900 Houston, Texas 77040

Houston, Texas 77042

820 Gessner, Suite 1075 Attorneys for Defendant,

Houston, Texas 77024 Double Oak Construction, Inc.

Attorneys for Defendant,
Rebel Contractors, Inc.

J. Cary Gray Kyle D. Weynand

Gabe T. Vick MEHAFFY WEBER, P.C.
Brian E. Waters 500 Dallas, Suite 1200
GRAY REED & MCGRAW LLP Houston, Texas 77002
1300 Post Oak Blvd., Suite 2000 Attorney for Defendant,
Houston, Texas 77056 Texasite LLC

Attorneys for Defendant,
Figure Four Partners, Ltd. and PSWA, Inc.  William K. Luyties
Paul J. Goldenberg

and LORANCE THOMPSON
2900 North Loop West, Suite 500
Andrew K. York Houston, Texas 77092
Greg White Attorney for Defendant,
GRAY REED & MCGRAW LLP LJA Engineering Inc.

1601 Elm Street, Suite 4600
Dallas, Texas 75201
Attorneys for Defendants, Figure Four Melissa Vest
Partners, Ltd. and PSWA, Inc. Clarence Risin
BAKER, DONELSON, BEARMAN, CALDWELL &
BErRkowiITZ, P.C.
1301 McKinney Street, Suite 3700
Houston, Texas 77010
Attorneys for Concourse Development, LLC

/s/ Jason C. Webster
Jason C. Webster
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